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MVEMORANDUM — DECI SI ON AND ORDER

Presently before this Court is a notion for sunmary
judgnent filed by defendants County of Oswego, Steven Rose and
Coll een A. Kehoe (“Defendants”), the only remaining defendants
in the action. For the reasons set forth below, the notion is
CGRANTED.

| . BACKGROUND

Plaintiffs filed the instant civil rights conplaint,
pursuant to 42 U.S.C. § 1983, alleging nunerous violations of
their constitutional rights arising fromthe investigation and
prosecution of child abuse conplaints against plaintiffs

Deborah Barr Johnson, now Deborah Ranos, (*Deborah”) and



Wal ter Johnson (“VWalter”). Plaintiff Joshua Covell (“Joshua”)
is an autistic child of Deborah. At the tinme of the alleged
constitutional violations, Joshua was eleven and living with
Debor ah, Deborah’s other children and Walter, her then fiancé.
He was al so attending school at the OGswego County B.O C. E. S.
program

In 1992, staff nenbers at the school began to use a
technique called “facilitated conmunication” with Joshua in
order to treat his autism Facilitated comunication is a
met hod by which a “facilitator” provides physical assistance
to an individual thereby allowng himor her to nore easily
spell out words using a variety of spelling devices. It is
used to give the individual nore control over the novenents of
his or her hands while typing or indicating a nessage by ot her
means.

In Cctober of 1992, faculty and staff at Joshua’s
school clained that his facilitated comuni cations indicated
that Walter was sexual ly abusing himat honme and that his
not her, Deborah, was aware of it. Accordingly, the school
filed a report of suspected abuse with the New York State
Central Register for Child Abuse and Neglect (“Centra
Register”). This report was referred to the Gswego County
Departnent of Social Services (“Social Services”), the

Comm ssi oner of which was defendant Steven Rose (" Rose”).



Def endant Col | een Kehoe, now Col | een Kehoe Warner (*“Kehoe”),
was the caseworker assigned to investigate the matter.

During the course of her investigation, Kehoe
interviewed sone of the child plaintiffs at their schools,
along with school faculty and staff. During the course of
those interviews, she |earned that Joshua had been acting
aggressively towards ot her children and nasturbating at
school. Further, she learned that “there were runors”
surroundi ng the possible sexual abuse of plaintiff Katrina M
Barr (“Katrina”). On Novenber 3, 1992, Kehoe received a cal
from Sheriff’'s Departnent Investigator Ling (“Ling”), who had
been assigned to assist her wwth the case. Ling infornmed
Kehoe of an earlier interviewwth Katrina in which Katrina
al l eged that a cousin had sexually abused her.

On Novenber 3, after having received this information
Kehoe t el ephoned Deborah and i nfornmed her that she had
received a report concerning child neglect in her hone.
Deborah i nfornmed her that there were no serious problens at
home. On Novenber 9, Kehoe received a call from Joshua’'s
teacher, who told her that Joshua was maki ng statenents that
his nother was in danger fromWlter. Accordingly, Kehoe
conducted a hone visit to Plaintiffs’ residence on Novenber 10
and attenpted facilitated comuni cati ons with Joshua

unsuccessful | y.



Kehoe spoke wth an enpl oyee of the children’s famly
doctor on Novenber 13. She |learned that several of the
children were suffering from behavioral and other problens,
and that the children had m ssed nunmerous appointnents. In
fact, she was told that the doctor would no | onger treat the
chil dren because they m ssed so many appoi ntnents. After
speaki ng with Kehoe, an enpl oyee of the doctor’s office
transmtted a report of suspected child abuse to the New York
State Departnent of Social Services.

Kehoe received another call from Joshua's teacher on
Novenber 16. In that conversation, she clained that Joshua
had i ndicated through facilitated comuni cation that Walter
had recently sexually assaulted him That sanme day, Deborah
visited Social Services. Kehoe explained to her what she had
| earned about the children’s m ssed appoi ntnments and the
reported sexual abuse of Katrina and told her that Soci al
Servi ces was concerned that soneone was having sexual contact
wi th Joshua. Deborah indicated that there was no one in the
house the children could be having sexual contact wth. Kehoe
i nfornmed Deborah that there would be a crimnal investigation
of sexual abuse in her hone and that she would continue to
remain in contact with her.

On Novenber 23, Kehoe’s supervisor inforned Kehoe that

Joshua’s teacher had called to informher that Joshua was



expressing through facilitated communi cation that he had been
sexual | y abused the previous Saturday eveni ng, Novenber 21.
Kehoe went to Joshua’s school the next day and participated in
facilitated comuni cation with the assistance of Joshua’s
teacher. She clains that, when she asked what she could do to
hel p, Joshua responded through facilitated comuni cation “Stop
VWalter - quit sex.” Plaintiffs dispute that Joshua responded
to her question in any way.

The follow ng day, over three weeks after receiving
the initial report of suspected abuse, Kehoe went to the
Plaintiffs’ home, acconpanied by a sheriff’s deputy, in order
to renove the children fromthe honme. Rather than have the
children renoved, Walter asked if he could instead | eave the
home. After consultation with her supervisor, Kehoe granted
Walter’s request and informed himthat he was required to stay
away fromthe house and have no further contact with the
children until the matter was resol ved.

In a tel ephone conversation with Joshua's teacher on
Novenber 30, Kehoe informed her that Walter had been renoved
fromthe hone. Joshua’'s teacher replied that Joshua had told
her that “there was no sex” that weekend. Joshua’'s teacher
al so infornmed Kehoe that she was concerned by the fact that
Deborah’ s brother Tinothy Covell (“Tinmothy”), whom she

believed to be a known sex abuser, was staying with the



famly. Kehoe also received a phone call on Novenber 30 from
a woman naned Rita Vincent, who told her that Tinothy was
staying with Deborah and that he had been convicted of abusing
Katrina the previous year. Finally, on Decenber 4, Kehoe
recei ved a phone call froma woman claimng to be Deborah’s
sister, Becky Rawson. This woman allegedly stated that she
knew that Tinothy had sexually nol ested Katrina the previous
year and that he was living in the hone.

Upon further investigation, Kehoe discovered that
Ti not hy had been arrested in Septenber 1990 for unlawfully
dealing with a child and in May 1991 for first degree sexual
abuse. She also learned that he had pled guilty to
endangering the welfare of a child and had been ordered not to
have any unsupervi sed contact with Katrina. On Decenber 11,
1992, Kehoe contacted Deborah to express her concerns about
Ti not hy. Deborah responded by telling Kehoe that Tinothy
woul d be asked to | eave the hone, although she cl ai nmed that
the situation was “no big deal” and that Tinothy “woul dn’t do
anything to hurt the kids.”

A physi cal exam nation of Joshua and Katrina was
performed on Decenber 1. The exam nation did not reveal any
evi dence of physical abuse. On Decenber 22, Kehoe filed a
petition in the Famly Court of Oswego County seeking to

renove the children fromtheir hone because of the risks that



Kehoe believed existed to the children there. The follow ng
day, Decenber 23, the Famly Court Judge issue a Tenporary
Order of Protection prohibiting, anong other things, VWalter
from having contact with the children

Per Kehoe’s request, a Social Services CaseworKker,
M chael J. Kanalley (“Kanalley”), was assigned to the case on
Decenber 14. Following the protective order’s issuance,
Soci al Services began providing services to the household. In
addition, a Fam |y Preservation Services Counsel or at Oswego
County Catholic Charities (“Catholic Charities”) provided
services to the famly. On several occasions, Kanalley made
unannounced visits to the honme and found Walter there.
Kanal | ey al so received a report from Catholic Charities that
Wal ter had been in the honme, although the children were not
present at the tine.

During the Fam |y Court proceedi ngs, Kehoe’s
i nvestigation continued. On January 4, 1993, she received a
call fromWIlliamBarr (“Barr”), father of plaintiffs Katrina
and Brandon Barr. Barr informed her that he believed Deborah
was able to mani pulate Katrina to |lie about things that were
happeni ng in the hone.

In a conversation with Joshua s teacher on January 15,
1993, Kehoe was infornmed that Joshua had not stated anyt hing,

by way of facilitated communi cation, about the alleged abuse.



However, she was told that he had expressed anxi ety about
goi ng hone and had nade explicit reference to sexual activity
when asked what he had done over the holiday break. Mboreover,
Kehoe was told that when Joshua was asked what was bot hering
him he had stated, “Daddy today.” On March 31, 1993,
followi ng several nonths of |egal proceedings, which included
di scovery demands from both parties, an extension of the
protective order, granting of supervised visitation rights to
Wal ter, and psychol ogi cal eval uati ons of both Deborah and
Walter, the Famly Court petition was withdrawn. The instant
nmotion for summary judgnent was filed on February 29, 2000.
1. ANALYSI S

A, Summary Judgnent

Summary judgnent is appropriate if “the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there is
no genuine issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of law.” Fed. R

Cv. P. 56(c); see Anderson v. Liberty Lobby, Inc., 477 U S

242, 247-48 (1986); D Amico v. Gty of New York, 132 F.3d 145,

149 (2d Cir. 1998). A fact in dispute is only material if it

woul d affect the outcone of the suit. See Anderson, 477 U.S.

at 248. A material fact is genuinely disputed only if, based

on that fact, a reasonable jury could find in favor of the



non-noving party. See id. On a notion for summary judgnent,
all evidence nmust be viewed and all inferences nust be drawn
in the light nost favorable to the non-noving party. See Cty

of Yonkers v. Ois Elevator Co., 844 F.2d 42, 45 (2d CGr

1988).

The party seeking sunmary judgnment bears the initial
burden of “informng the district court of the basis for its
notion” and identifying the matter “it believes denonstrate[s]
t he absence of a genuine issue of material fact.” Celotex

Corp. v. Catrett, 477 U S. 317, 323 (1986). Upon the novant’s

satisfaction of that burden, the onus then shifts to the
non-noving party to “set forth specific facts show ng that
there is a genuine issue for trial.” Anderson, 477 U S. at
250. In doing so, the non-noving party may not “rely on
conclusory all egations or unsubstantiated specul ation.”

Scotto v. Al nenas, 143 F. 3d 105, 114 (2d Cr. 1999). The

non- novi ng party may not “sinply show that there is sone
met aphysi cal doubt as to the material facts,” Mtsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 586

(1986), but “nust set forth specific facts show ng that there

is a genuine issue of fact for trial.” First Nat’l Bank of

Az. v. Cities Serv. Co., 391 U S. 253, 288 (1968); see Cel ot ex

Corp., 477 U. S. at 322.

Summary judgnent is usually unwarranted when the



defendant’s state of nmnd is at issue. See Carlton v. Mstic

Transportation, Inc., 202 F.3d 129, 134 (2d Cr. 2000);

Cenments v. Nassau County, 835 F.2d 1000, 1005 (2d Cir. 1987).

In order to raise a fact issue regarding state of mnd
however, there must be solid circunstantial evidence to prove

plaintiff's case. See Oenents, 835 F.3d at 1005. “Mere

conclusory all egati ons, specul ation or conjecture will not
avail a party resisting summary judgnent.” G farelli v.
Village of Babylon, 93 F.3d 47, 51 (2d Gr. 1996). “If the

evidence is nerely colorable or is not significantly
probative, summary judgnment may be granted.” Anderson, 477
U S. at 249-50.
B. Plaintiffs’ Cdains

In this action, Plaintiffs assert a variety of clains
agai nst defendants. The veracity of a majority of these
clainms turn on whether Defendants’ reliance on facilitated
communi cation in the investigation and prosecution of the
child abuse conplaints at issue, particularly in deciding
whet her to separate Plaintiffs’ famly, was constitutionally
unsound. Plaintiffs’ federal clainms include interference with
famlial and custodial rights, due process violations, harmto
reputation resulting fromwongful reporting to the Central
Regi ster, and malicious prosecution. Plaintiffs’ state clains

include interference with custody and famly rel ations,
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failure to provide fam |y preservation services required under
state law, unlawful inprisonnment, |ibel, malicious
prosecution, and negligence.

1. CQualified Imunity

Def endant Kehoe argues that she is entitled to summary
j udgnment on the basis of qualified immunity. Qualified
immunity shelters state officials perform ng discretionary
functions fromcivil damages insofar as their conduct does not
violate clearly established constitutional rights of which a

reasonabl e person woul d have been aware. See Rodriguez v.

Phillips, 66 F.3d 470, 475 (2d Gr. 1995) (citing Harl ow v.

Fitzgerald, 457 U S. 800, 818 (1982)). In the context of

child abuse investigations, it has been held that soci al
servi ce caseworkers:

enjoy qualified imunity fromliability
for damages if at the tinme ... it was not
clear that the actions they took violated
established constitutional rights, or if
it was objectively reasonable for themto
believe that their actions did not
violate such rights as were then clearly
est abl i shed.

Van Enrik v. Chenmung County Dep’t of Soc. Servs., 911 F.2d

863, 865-66 (2d Cir. 1990). The court went on to acknow edge
the particular value of qualified immnity to protective
servi ces casewor kers:

If they err in interrupting parental

custody, they may be accused of
infringing the parents’ constitutional

- 11 -



rights. |If they err in not renoving the
child, they risk injury to the child and
may be accused of infringing the child s
rights. It is precisely the function of
qualified immunity to protect state
officials in choosing between such
alternatives, provided there is an

obj ectively reasonable basis for their
deci si on whi chever way they make it[.]

Id. at 866.

As has been recently reaffirmed by the Suprene Court,
courts entertaining a claimof qualified i munity nust
determne first whether the plaintiff has all eged a

constitutional violation. See Saucier v. Katz, 121 S. C

2151, 2156 (2001); WIlkinson v. Russell, 182 F.3d 89, 102-03

(2d Cr. 1999). |If the plaintiff does allege a constitutional
violation, the Court must still grant the defendant qualified
immunity if (1) the right clainmed to have been viol ated was
not clearly established at the tinme of the defendant’s actions
or (2) it was objectively reasonable for the defendant to
believe that his actions did not violate the law in question.

See Wl kinson, 182 F.3d at 103 (quoting Tierney v. Davidson,

133 F. 3d 189, 196 (2d Cir. 1998)).

The Second Circuit has held that, in order for a
constitutional right to be clearly established, “the contours
of the right nust be sufficiently clear that a reasonable
of ficial would understand that what he is doing violates the

right.” Schecter v. Conptroller of the Gty of New York, 79




F.3d 265, 270 (2d G r. 1996) (quoting Anderson v. Creighton,

483 U. S. 635, 640 (1987)). The Circuit went on to hold that
three factors are rel evant when making this determ nation:
“(1) whether the right in question was defined with
"reasonabl e specificity"; (2) whether the decisional |aw of
the Supreme Court and the applicable circuit court support the
exi stence of the right in question; and (3) whether under
preexi sting | aw a reasonabl e defendant official would have
understood that his or her acts were unlawful.” [d. at 271
If the right was clearly established at the tine of
t he defendant’s action, the Court nust determ ne “whether the
[ def endant’ s] conduct was still objectively reasonabl e given

the circunstances.” |d. (citing Lennon v. Mller, 66 F.3d

416, 423-24 (2d Cr. 1995)). Even if a plaintiff’'s federal
rights are clearly delineated at the tinme of the acts

conpl ained of, qualified imunity “protects a governnent actor
if it was ‘objectively reasonable’ for himto believe that his
actions were lawful at the time of the chall enged act.”
Lennon, 66 F.3d at 420 (quoting Anderson, 483 U S. at 641).
The obj ective reasonabl eness prong is satisfied when officials
“*of reasonabl e conpetence could disagree’ on the legality of

the defendant’s actions.” 1d. (quoting Malley v. Briggs, 475

U.S. 335, 341 (1986)).

Since all but one of Plaintiffs’ federal clains turn



on whet her Defendants’ reliance on facilitated conmuni cation
was constitutionally sound at the tinme they investigated the
abuse in this case, the Court turns to that issue now.?

a. Constitutional Validity of Defendants’

Purported Reliance on Facilitated
Communi cati on

It is well established that a “parent has a
constitutional right to the custody of his or her children”
grounded in the First, Fourth, Fifth, and Fourteenth

Amendnents. Zappala v. Albicelli, 954 F. Supp. 538, 544

(N.D.N. Y. 1997) (citing cases). It is equally “well
established in Second Crcuit case |aw that governnent
‘officials may tenporarily deprive a parent of custody in
enmer gency circunstances w thout parental consent or a prior

court order.’” 1d. (quoting Robison v. Via, 821 F.2d 913, 921

(2d Cr. 1987)).2 Such action is “appropriate if the

‘officials have been presented with evidence of serious

. These include interference with famlial and

custodial rights, substantive due process violations, harmto
reputation resulting fromwongful reporting to the Central
Regi ster and nmalicious prosecution. In addition to the clains
based on Defendants’ use of facilitated conmunication,
Plaintiffs allege a procedural due process violation not based
upon the use of facilitated communi cati on.

2 The Second Circuit has since held that, “where there
is reasonable tine consistent wwth the safety of the child to
obtain a judicial order, the ‘emergency’ renoval of a child is
unwarranted.” Tenenbaum 193 F.3d at 596. However, the
Tenenbaum Court al so held that the right was not clearly
established prior to that decision. See id.
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ongoi ng sexual abuse and therefore have reason to fear
i mMm nent reoccurrence.’” Zappala, 954 F. Supp. at 544 (quoting
Robi son, 821 F.2d at 922).

In this case, Defendants’ actions were taken because
t hey thought they had reliable evidence of continuing and
i mm nent sexual abuse in Plaintiff’s home. This evidence
consi sted of the arguably unlawful extensive facilitated
comuni cations remarks made by Joshua, Joshua’ s aggressive and
sexual behavior at school, the statenents indicating that
Katrina m ght have been abused at Plaintiffs’ home, and the
reports fromthe children’s doctors declaring that they were
suffering from behavioral and other problens and kept m ssing
appointments. Plaintiff incorrectly attenpts to characterize
this evidence as consisting solely of facilitated
conmuni cati ons statenents.

In the Court’s view, if Defendants had relied solely
on facilitated comuni cations evidence to either renove Joshua
fromhis hone or force Walter to leave, it would categorically
hold that their First, Fourth, Fifth, and Fourteenth Amendnent
rights to custody of their children would have been vi ol at ed.
This is especially true given the unreliability of facilitated
communi cation within the scientific comunity and the ease in
which the facilitator and not the autistic child can control

the comruni cation output. See Murris v. Dearborne, 181 F. 3d




657, 662 (5th Gr. 1999). Particularly, the Court notes that
as early as 1993, the Anerican Acadeny of Child and Adol escent
Psychiatrists issued a policy statenent declaring that “FC is

not a scientifically valid technique for individuals wth

autismor nental retardation ... [and] should not be used to
confirmor deny allegations of abuse.” See Mirrris, 181 F. 3d
at 662 n.3

That, however, is not the situation here. 1In this

case, Defendants relied on significant other evidence to

bol ster their conclusion regardi ng possi bl e sexual abuse at
Plaintiffs’ honme. This evidence, however, when exam ned
separately fromthe constitutionally infirmfacilitated
communi cation statenents, does not persuasively indicate that
Def endants had “probabl e cause” or any other “reasonable”
ground to initiate an energency renoval of either Joshua or
Walter fromPlaintiffs hone.

For exanpl e, Defendants claimthat allegations of
sexual abuse wth regard to Katrina provided themwth
reasonabl e grounds to take actions against Plaintiffs. They
cite Joshua s sexual activity and aggressive behavior at
school in addition to his m ssed doctor’s appoi ntnents as
confirmation of their belief that he was subject to abuse at

home. Unfortunately for Defendants, this evidence w thout



anything nore® fails to provide any col orable, let alone
conclusive link, to establish a “serious fear” of sexual abuse

or its reoccurrence. See Zappala, 954 F. Supp. at 544.

Because of this, the Court holds Plaintiffs have alleged a
constitutional violation of their right to famlial integrity

and privacy. See Mirris, 84 F.3d at 884.

b. dearly Established Prong of Qualified
Imunity Caimas it Relates to Def endants’
use of Facilitated Communi cation

Even though Plaintiffs have all eged an adequate
constitutional violation necessary to overcone the first
portion of the Court’s qualified immunity analysis as it
relates to those clains based on Defendants’ reliance on
facilitated communi cation evidence, the Court still grants
Def endants summary judgnent based on the second prong of the
qualified imunity standard. As courts in this and ot her
districts have held when analyzing clains simlar to the
claims Plaintiffs assert, it “certainly was not clearly
established in January 1992, that such allegations of sexual
abuse as were reported ...., even though conmuni cated by neans
of an experinmental communication technique such as facilitated

comuni cation, were necessarily unreliable.” Zappala, 954 F.

3 Additional evidence indicating abuse m ght have cone
fromother famly nmenbers, a physical exam of Joshua, to the
extent it could awfully be obtained, or nedical evidence
taken from Joshua’s doctor show ng signs of sexual abuse.
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Supp. at 545; see also Prieto v. County of Orange, No. 95 ClV

3755, 1997 W 399662, at *6 (S.D.N. Y. July 15, 1997) (granting
qualified imunity where case worker relied on facilitated
comuni cations, prior allegations of sexual abuse, doctor’s
report, and aberrant behavior of child to renove child from
home). I n Zappala, the court further stated that reliance on
facilitated communi cation reports in conjunction with evidence
indicating, in part, that the child had told her nother and

ot her individual s of sexual abuse, that the child s behavior
had changed during the tinme she was all egedly abused, and that
she had suffered at | east three vaginal infections during the
year that the abuse allegedly occurred, did not render her
enmergency renoval from hone and a subsequent negl ect petition

unl awf ul because of the “clearly established prong” of the

qualified imunity standard. See Zappala, 954 F. Supp. at
545. Because the Court finds the allegations in this case
substantially anal ogous to those asserted in Zappala, it

hol ds, based on the “clearly established prong” of the
qualified imunity standard, that defendant Kehoe is entitled
to sunmary judgnment as to each of those clains listed in
footnote 1 that are based on Defendants’ use of facilitated
communi cation and it so granted.

C. Procedural Due Process

To anal yze the nerits of Defendants’ qualified



immunity defense as it relates to Plaintiffs’ procedural due
process claim the Court, as already discussed, nust first
determ ne whether the plaintiff has alleged the deprivation of

an actual constitutional right. See Saucier, 121 S.Ct. at

2156; Wl kinson, 182 F.3d at 102-03. Here, Plaintiffs contend
that they were denied their right to procedural due process
when Defendants forced plaintiff Walter Johnson to | eave the
famly home. As previously noted, at the tinme of Defendants’
actions, it was well established that governnent officials
could renove a child fromhis or her parent’s custody “before
there is a hearing held where there is an objectively
reasonabl e basis for believing that a threat to the child's

health or safety was innocent. Cottlieb v. County of Orange,

84 F.3d 511, 520 (2d Cir. 1996) (citing Cecere v. Gty of New

York, 967 F.2d 826, 829 (2d Cir. 1992); Hurlman v. Rice, 927
F.2d 74, 80 (2d Gir. 1991).

Under the state of the law at that tinme, when such a
removal took place, “due process require[d] that the state
procedures provide the parent an opportunity to be heard at a
reasonably pronpt tinme after the renoval.” Gottlieb, 84 F.3d
at 520. New York statutory law at that tinme allowed for
energency renoval when an enpl oyee “ha[d] reasonable cause to
believe that the child [wa]s in such circunstance or condition

that his continuing in said place of residence or in the care



and custody of the parent or person legally responsible for
the child s care present[ed] an inmm nent danger to the child's
l[ife or health.” NY. Fam C. Act 8 1024(a) (MKi nney 1992).
Wien a child was renoved under that section, the agency was
required to give witten notice to the parent of the right to
apply under 8 1028 of the Act for the child s return. N.Y.
Fam C. Act 8§ 1024(b)(iii) (MKinney 1992). |If the child was
not returned to the hone, a hearing was required to be held
within three days of the child s renoval. N Y. Fam Q. Act 8§
1026 (McKi nney 1992).

However, because a parent left the home instead of the
child, the burden of initiating judicial review no | onger fel

on the governnment official or entity. See CGottlieb, 84 F. 3d

at 521-22. A departing parent was free to “have the agency
initiate judicial review ... by witing to the agency and
informng it that he intends to return to the hone five days
| ater unless the agency obtains a court order forbidding his
return.” |d. at 522. Once receiving such notice, it was

“I ncunbent on the [agency] to secure an order enforcing his
separation.” |d. Since Defendants did not violate any of

t hese procedures, they did not violate Plaintiffs’ procedural
due process rights. Consequently, Defendants are entitled to

summary judgnent and this claimand it is so granted.



2. County Policy Constitutional dains

In a suit brought pursuant to 8§ 1983, a nmunicipality
may not be held |liable under a theory of respondeat superior.

See Monell v. New York City Dept. of Soc. Servs., 436 U. S.

658, 694 (1978). Instead, municipalities are only |liable for
constitutional deprivations that result from nunicipa
policies or custons that non-policy making nunicipal enployees
follow See id. at 690-91. Wile the record is clear that
the county did not have a formal policy of separating famlies
W t hout probabl e cause or due process, Plaintiffs can still
prevail if they establish that the allegedly unlawful actions
were taken pursuant to established customor that the County’s
failure to provide adequate training or supervision regarding
facilitated comuni cation constituted a municipal policy.
a. Custom

“I't is well established that a municipal policynmaker
may be found to have caused subordinate officials’ conduct by
reason of the policymaker’s ‘acquiescence in a |ongstanding
practice or customwhich constitutes the standard operating

procedure of the | ocal governnent entity.’” Jeffes v. Barnes,

208 F.3d 49, 61 (2d Cr. 2000) (quoting Jett v. Dallas |ndep.

Sch. Dist., 491 U S. 701, 737 (1989)). Accordingly, even

t hough not formally approved by a municipality, acts perforned

pursuant to a customw ||l subject the nunicipality to

- 21 -



l[tability “on the theory that the rel evant practice is so

w despread as to have the force of law.” Board of the County

Commr v. Brown, 520 U. S. 397, 404 (1997); see Jeffes, 208

F.3d at 61. A nmunicipality may be held |iable where the
unconstitutional practice in question is “so manifest as to
inply the constructive acqui escence of senior policy-making

officials.” Sorlucco v. New York City Police Dep't, 971 F.2d

864, 871 (2d Cir. 1992).

In this case, Plaintiffs have not alleged the kind of
| ongstandi ng practice necessary to create nmunicipality
[1ability based upon custom Facilitated communi cation was a
relatively new technique at the tinme Defendants forced Walter
to | eave the hone and took the other actions at issue in the
instant suit. Moreover, Plaintiffs have not established that
a W despread a practice of reliance on facilitated
communi cation and ot her evidence existed in the County during
the requisite time frame, nmuch |l ess denonstrated that a
practice of basing decisions to separate famlies based solely
on unsupported facilitated conmmuni cati on evi dence exi sted.

b. Failure to train

In order to succeed on a failure to train claim a
plaintiff nmust show that “the need for nore or different
training is so obvious, and the i nadequacy so likely to result

in the violation of constitutional rights, that the



policymakers of the city can reasonably be said to have been

deli berately indifferent to the need.” Cty of Canton v.

Harris, 489 U S. 378, 390 (1989). The Second G rcuit has
devel oped a three part test that is designed to determ ne the

validity of a nunicipality failure to train claim See Wl ker

v. Gty of New York, 974 F.2d 293, 297-98 (2d Cr. 1992).

Under the Wal ker test, a plaintiff nust show that: (1) the
pol i cymaker knew “to a noral certainty” that his or her

enpl oyees will comonly face a particular situation; (2) the
situation is frequently m shandl ed or presents the enpl oyee
with a difficult choice that may be nmade easier with training
or supervision; and (3) “the wong choice by the ... enployee
wll frequently cause the deprivation of a citizen’'s
constitutional rights.” 1d. Recently, a court in this

di strict held:

[i]n order to show deliberate indifference in
clainms alleging a failure to train, the
plaintiff nust denonstrate that either (1) the
muni ci pality was put on notice through a
series of previous constitutional violations
that the need for further training was
‘“plainly obvious’ to the policy makers, or (2)
in nmore limted circunstances, that the
muni ci pal ity had constructive notice of the
trai ning deficiency because the constitutional
vi ol ati on which occurred was a ‘highly
predi ct abl e consequence of the failure to
[train].’”

Zappala v. Albicelli, 980 F. Supp. 635, 639 (N.D.N. Y. 1997)

(hereinafter “Zappala I1”) (quoting Brown, 520 U. S. at 407-




09) .

In Zappala Il, the court observed that granting the

i ndi vi dual defendants qualified imunity “probably preclude[d]
muni cipal liability for a related ‘failure to train” claim”

Zappala |1, 980 F. Supp. at 639. The court reasoned that

since “the independent actors’ conduct was objectively
reasonabl e given the circunstances, it logically follows that
the unconstitutional nature of the resulting conduct could not
have been ‘highly predictable.”” 1d. Indeed, in that case,
the court held that it was not “highly predictable” that the
county’s failure to train its enpl oyees about the
unreliability of facilitated conmunication would result in a
constitutional violation. See id. The court’s basis for this
hol ding rested on the fact that: (1) the plaintiffs had not
denonstrated any pre-existing problens with facilitated
communi cation which coul d have put county officials on notice
about its infirmty and (2) “there was no body of general or
speci al i zed know edge anong educators or disability
specialists that indicated that facilitated conmunication was
patently unreliable” as of 1992. |d.

On the other hand, the Southern District of New York

in Prieto v. County of Orange, 1997 W. 399662, found the

i ndi vi dual defendants’ actions objectively reasonabl e but

failed to grant summary judgnent on the failure to train



claim See id. at *5. Prieto is, however, easily

di stingui shabl e both Zappala Il and the case at hand. In

Prieto, the court specifically noted the conpetent evidence
exi st ed encouragi ng county enpl oyees to use “the difficult and
unproven technique of facilitated communi cation after what a
fact-finder could reasonably infer was very mnimal training.”

ld. In Zappala Il, like here, the court could not find any

evi dence to suggest that the county was affirmatively
encouragi ng the use of facilitated communi cation evidence. To
the contrary, it is apparent in this case that the agency was
unfamliar with the technique and the danger of enploying it
to confirmor deny allegations of abuse. Because this case

cannot be distinguished from Zappala Il, Plaintiffs’ failure

to train claimcannot succeed. The Court therefore grants
Def endants summary judgnent as to Plaintiffs’ outstanding
muni ci pal clainms agai nst the County of Oswego.

3. dains Agai nst Conmi ssi oner Rose

Li ke the County, Plaintiffs cannot hol d defendant
Rose, Comm ssioner of the Oswego County Departnent of Soci al

Services, |iable on a respondeat superior basis. See Black v.

Coughlin, 76 F.3d 72, 74 (2d Cr. 1996). 1In order to
establish individual liability under 8§ 1983, Plaintiffs nust
“denonstrate that the defendant is personally involved in the

constitutional violation.” See id. Per sonal i nvol venent can
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be established by showing (1) direct participation, (2)
failure to remedy the alleged wong after learning of it, (3)
creation of a policy or custom under which unconstitutional
practices occurred, or (4) gross negligence in managi ng
subordi nates. See id.

In this case, Plaintiffs claimis based upon on
def endant Rose’s devel opnent of an unconstitutional policy or
practice. Since the Court has not found any evidence to
i ndicate that such a policy or practice existed, it grants
Def endants’ summary judgnent as it relates to this claim See

Zappala |1, 980 F. Supp. at 640.

4. State dains

Plaintiffs’ 8§ 1983 clains are the sole basis for
federal jurisdiction over this case. Because all of these
cl ai rs have been dism ssed, the Court declines to exercise
suppl enental jurisdiction over Plaintiffs state |aw clains.
See 28 U. S.C. 8 1367(c)(3) (district courts may decline
suppl enental jurisdiction where “the district court has
dism ssed all clains over which it has original
jurisdiction”).

5. Cross-dainms

As the Court has dismssed Plaintiffs' case in its

entirety, the remaining cross-clains are dismssed as noot.



I'1'1. CONCLUSI ON

Accordingly, it is hereby

ORDERED t hat Defendants’ notion for summary judgnent
is GRANTED, and it is further

ORDERED t hat the remaining cross-clains are hereby
DISM SSED; and it is further

ORDERED that Plaintiffs’ case is hereby DI SM SSED i n
its entirety; and it is further

ORDERED that the Cerk of the Court serve a copy of
this Order on all parties by regular mail.

I T 1S SO ORDERED.

LAVRENCE E. KAHN
United States District Judge

Dat ed: Septenber _ , 2001
Al bany, New York



